The Tale of the Torts Trail
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* Mases, Aaron, Nadab and Abihu, and seventy of the elders of
Israel ascended, ©° They saw the God of Israel, and under His feet

was thelikeness of sapphire brickwork, and it was like the essence
of the heaven in purity, ' Against the great men of the Children
of Israel, He did not stretch out His hand — they gazed at God, yet

they ate and drank.
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The purpose of the law, as civilized society understands it, is to bring
order into the lives and affairs of men, to quarantee — tc use a Mishnaic
phrase — that “men shall not swallow themselves alive” ({Avos 3:2, df.
Psalms 124:3). Where order exists in society, humankind can develop
to the fullest extent its capacities for progress under freedom and liberty.
A society governed by the law is therefore given a quarantee against
anarchy, against chaos and disintegration.

Though this be the purpose of the law, yet the law itself can become
cold and sometimes even cruel if it is designed only to meet the requisites
of an ordered society. Indeed, there is law even among barbarians. The
crielty and tyrannd 6f the dictator is also framed in the order of law. One
is reminded of thé{ words of the Psalmist who, in speaking.of the tyrant,
describes him as- be{-ng one “who frames violence by statute” (Psalms
‘94 20). . )

-The development of civilized law knows, therefore, also of the
develogment of equity in the law. Equity has served, we might say, as a
% ardian over the faw _seeking to keep it in line with ethical norms.

It has not been tho | purpose of the law, however, even when joined
with equity, to develop the moral and ethical standards of society and of
the individual. This has béen the domain of philosophy and of religion.
These values nurtured by philosophy, religion, and other kindred
branches of ethical and moral teaching became the norms within which
the Jaw developed and -fructified.
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Talmudic jurisprudence is unique in that the very purpose of the law «¢— -

itself is the development of man’s moral and ethical personality. The
ambit of Talmudic law is a very wide one, indeed, the widest one can
imagine, for its scope embraces every facet of human living. It is by no
means limited to that body of legal matter encompassed by the term
“law” as we know it in modem society, narnely, that which concerns
itself only with those affairs of man vis-a-vis his fellow man. Since its
purpose is order in society, it deals with man as part of society, its ambit
being the world of human relations. Man, the individual, per se is not the
object of the law. Certainly the conscience of the individual is outside the
scope of the law.

T Not so with Talmudic jurisprudence. Thevery same law which deals
with torts, bailments, contracts, and criminal offenses deals also with
man’s duties of prayer, with ritual and ceremonial areas, even with
problems of faith in the Divine Creator. Just as the Rabbinic Court was

bidden to enforce a contract, so was it bidden to enforce the observance
of the building of the succah on the Feast of Tabernacles. Idola
Talmudic law is of the same degree as the criminal offense of murder,
subject to the death penalty.

The student of the Talmud is acquainted with the phrases “Rachmana
amar, Rachmana kasav [ama Riant ek reant], The Merciful One has
said, the Merciful One has written” (Bava Kamma 5b). The law is an -
expression of Divine mercy evidenced in the desire, apparent. in the

commandment, to raise and elevate man to the level of that law

designed for man, And often our opinion would dictate a more stringent -
liability, but “Rachmana chas alei, the Merciful One has eased the

penalty” {Bava Kamma 15a). Laws in civil liabilities become lessons in

fvi i t a unique approach to law?



q .

We find a most interesting and unique feature in Talmudic law. We
read in the Talmud: Rabbah Bar Bar-Chana had a barrel of wine broken
through the negligence of laborers hired to transport the wine. Rabbah
seized the laborers’ cloaks as a lien for damages, something permissible
by law. The laborers complained to the great master, Rav, who directed
Rabbah to return the cloaks. Rabbah asked Rav: “Is this then the law?”
And Rav answered: “Yes, for it is written, ‘That thou shall walk in the
path of the virtuous’ " (Psaims 2:20). Rabbah returned the cloaks. The
laborers then said to Rav: “We are poor, we have labored all day and we
are hungry, but we have not the means to purchase food.” Rav
thereupon said to Rabbah: “Pay them their hire.” Rabbah asked: “Is this
the ilaw?” And Rav answered: “Yes, for it is written, ‘And the paths of the

righteous shalt thou keep’ ” {Bava Metzia 33a).
The ruling of the court in this case was not prompted by the
recognition of the equity and justice in the claim of the plaintiffs, for

indeed, they had no claim at all. Rather, it was prompted by the
realization that the ultimate purpose of the law is to develop a disciplined
personality, fully imbued with personal morals and ethics. No doubt the
ruling was delivered by Rav because the defendant swas Rabbah Bar
Bar-Chana, an _individual who had proved himself worthy of higher
moral demands and standards. The ruling of the court took into
consideration the ethical norms of the individuals involved. This is in

accordance with the general principle known as “Jifnim mishuras hadin”
— going beyond the line of the law, which in this particular case was
equated by Rav with “din” — the |j i

It is quite apparent that this is not a question of an equity which seeks
to have the law meet ethical norms, but rather reveals a desire on the
part of the law to inject its inner spirit and purpgse into the ruling of the
court. It is a part of that body of law which describes a lawsuit in terms of
“unto the L-rd shall their dispute come” (Exodus 22:8; cf. Deuteronomy
19:17, Rashietal.).
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The law is so many times identified, in the language of the Torah, with
righteousness — “righteous statutes and judgments” (Deuteronomy 4:8)iy-

.— for its purpose is to make of man a righteous being, who has chosen

freely to be governed by moral and ethical values. The basic premise of
the law is the never-ceasing consciousness that one stands always in the -
presence of his Creator. In order to insure this goal, the law sees the

* necessity for a complete system regulating the conduct of man, not

- merely in'dealing with his fellow man, but also in dealing withi himself.

For he who attempts to achieve moral and ethical perfection and

integrity in_himself will, of necessity, deal in kind with his fellow man.
Society is molded of the individuals who build it. An_ordered and '
disciplined personality in the individual guarantees a well-balanced _and
harmonious society.

i . -

Man, created in the image of God, is inherently good and noble,
striving to fulfill the Divine will which inheres within him (Maimonides,
Hil. Gerushin 2:20). That world of passion, lust, and temptation which
makes goodness and nobility so difficult to realize must find its remedy in
the law. Man is called upon to develop within himself, through the law,
an aesthetic appreciation of moral and ethical values — an ever-present

God-consciousness. The word of the law is the gentle reminder to refrain
from trespassing in the human soul, the handiwork of Almighty God.
But certainly a code of law designed to be studied only by lawyers
cannot achieve the purpose of which we speak. The law cannot lead
men to the lofty heights of morals and ethics, nor can it serve as a guide
for the disciplined conduct of the individual if it remains beyond the
reach of the individual. The loftiest principle, therefore, of Talmudic law
is the exhortation to study the law, an exhortation directed towards
every individual, not only to those who seek their profession in the law.
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Rashi cites Vayikra Rabbah that they saw a vision of God
. During that time,

throughout the period cf slavery in t .
God kept a sapphire brick at His feet, as it were, as a constan
reminder of Israel’s servitude with brick and mortar. But
when the Jews were freed, His joy was as radiant as the very
essence of heaven. .
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A\ .Sm(wi Shunm_— R i‘“[qf
If your brother grows poor beside you, and is sold to
you, do not make him labour like a slave. As a hired
worker, and as a sojourner he shall be w4ith you;
until the jubilee year shall he work with you.

Stressing the phrase ‘with you' the Talmud comments;
“With_you in your food, with you in your drink, that you
shouid not be eating white bread and give him black bread,
drinking matured wine and giving him unmatured wine,
sleeping on a soft mattress and letting him sleep on straw.
Hence our Sages said, ‘Whoever buys a Hebrew servant is
like one who has bought a master for himself!” According
to others, the Talmudic comment relates to this verse
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If he will say, I shall not leave you, for he likes you

and your household, for it is well for him WITH YOU.6

So far does the Torah’s concern for the feelings of the
servant go that if the master has but one bed, he must give it
over to the servant and he himseif sleep on the floor,in order
that the master should not live under better conditions than
his servant and thus offend against the rule of ‘with you’

which demands com ality.’
2

The opening section deals with the laws of master and
servant, and the Torah rules that the Hebrew servant must
be set free after six years of service, unless he forgoes his
freedom of his own accord. ‘You are My servants’,! God
declared to Israel, ‘and not servants fo servants’. There is,
however, one aspect that is puzzling, since it seems to increase
the degradation of the servant, rather than work towards his
rehabilitation.

If his master gives him a woman, and she bears to him
sons and daughters, the woman and her children shail
belong to her master, and he (the servant) shall go out
by himself.2

Rasht. If his master gives him a woman' — From here
we learn that the master is allowed to give him of his
non-Israelite maidservants to bear non-Israelite
servants, ?
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Now let us return to the subject of the thief who was sold
into slavery, given a maidservant from whom he should have
children, and eventually asked to leave them. With reference
to the dictum of R. Yochanan quoted above, 1 nun_nwbw,

Ison
involved, not shared by any outsider. R. Zadok HaCohen
explains the basic idea to be that there is a spiritual connection
between a man and his wife, a man and the place where he

Yo Miﬁf_ﬂtlo stole because of poverty may try to
justify his action on the grounds that the owner was richer
Lhe, and would feel the loss less than he would feel

than he, and _ an he id fee] the
gain. This consideration is not only faulty in point of morality

but is fundamentally a mistaken one. It i traction

: ', No-one else can assess

another’s pain at the loss of his possessions.

i _ -Wi nt-childre eem
to_an outsider td be so precious, but only the Hebrew
servant who has to part with them knows the bittemess and

Pain of such a parting. This experience will teach him not to
udge the value of other people’s possessions to their owners
_by the wealth of the owners or the market value of the

objects, but rather.to realise that there is a deeper connection
‘between a i i

- ci-
ate. - .. L. . . . -
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2 Moses caused Israel lo joumey from the Sea of Reeds and they went out to the :ﬁm?: — A decree and an ordinance, Seeing how the lack
Wilderness of Shur; they went for a three-day period in the Wilderness, but they did - orzh study had caused a disaster, God gave the people
not find water,  They came to Marah, but they could ot drink the waters of Marah becatse commandments that they could eccupy themselves with un-

i . i 4 U they received the Ten Commandments. These laws in-
they ‘were bitter; therefore they named it Merah. *The people complained against cluded the law of the red cow jmps 3] (Numbers ch. 19),
Moses, saying, "What shall we drink?”

which is called a decree because it is not understandable to
. " human intelligence; and the laws of the Sabbath and civil

25 He cried out to HASHEM, and HAsHEM showed him a tree; he threw it into the water and the
water became sweet. There He established for fthe nation] a decree and an ordinance,

ma;"l‘f";?‘dl are called ord[nanoes bec:nuse they an? logical
there He tested it. 8 He said, "If you hearken diligently to the uog‘ce_ of HA.SHF@,_ Your God, and
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Tega ny3% nwypa — That which had the form of a sapphire brick. The
translation here Follows the interpretation of Ibn Ezra. However, R’ Saadyah
Gaon relates the word n3a®, brick, to 1ab, white. Thus, it was like crystal but not

O MEa Y2 0 vy e

like the blue color of sapphire. Based on this version, R’ Bachya interprets this

phrase to mean that they saw the God of lsrael as one sees something brilliant

made of crystal. While crystal is apparently clear and transparent, it still does not

32 et Mmm Tresssry~ & Rover - g2¢ 4i-4%2-

let the observer perceive the substance contained in it. Its essence remains

‘Rabbi Eliezer said: “Even if a person commissions a weaver

invisible. So it is with every Divine revelation. It is evealed to man just like in

to weave him a special garment and the finished product
doesn’t please him, that too is considered meaningful suffer-
ing.” Rav Zeira said: “Even something less painful is
considered meaningful, such as when a person wants a glass of
__cold water and they pour him instead a glass of hot water; or
when he wants hot water and they pour him a glass of cold
water.” Mar the son of Ravina said: “Even if a person puts his
shirt on inside out [and must therefore take it off to put it on
properly], that too is considered suffering.” Rav Chisda said:
“Even_if a person puts his hand into hi
coins but he only comes up with two [and must expend extra
effort to put his hand into his pocket a second ti i)l
this is also considered suffering which purges sin.”

sends small inconveniences upon us, nuisances which serve as o™,
suffering, and which help to purge us of our sins. The Talmud lists a
number of incidents which might appear trivial but are really quite
significant — because God is punishing us little by little, to ease our
suffering: -

total clarity and vet its es
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Hashem is with him, guiding him every step of the way, he finds PMIN HNS AN 357 PION NI NEYDI P

it much easier to deal with the annoyances of life. This applies to
everything, financial problems, heaith problems and certainly
marital problems.

Knowledge and acceptance of Hashem's guiding hand are
critical to happiness and success in life.
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“If @ man delivers to his neighbor money or stuff to keep and it is
ftolen out of the man's house, if the thief is found, he shall pay
double. If the thief is not jound, then the master of the house shail
come near to God . . ."” (Exodus 22:6-7) i

The term “a man” as used in this verse may refer not only
to a man but even to God. (“The Lord is a man of war,” Exodus
15:3.) Accordingly, the verse may be interpreted as follows:

“If God has given fo his neighbor (lit. ‘friend’); i.e. to 4
Jew (for every Jew is His friend) money or stuff, all the mateg’a‘_l
and physical requirements he needs in order to live, 10 keep, so
that he may keep them holy, and it is stolen out of his house, and
if the Jew is wicked, abusing his limbs and squandering his money
and thus desecrating them; if the thief is found, if, at the time
of reckoning, that man, having failed to repent, is still found
guilty, ke shall pay double, he will receive a double punishment
according to his crime( as it is written: ‘That she has received
from the hand of the Lord double for all her sins’ — Isaiah 40:2%
But if the thief is not found, if he is found innocent because he has
repented, then the master of the house shall come near to Go.
the man will come closer to God, even closer than he had been
before he had committed the transgression, for “even comg: letel'y
righteous men are not fit to stand in the place where repcntant
sinners may stand.” |

39

—Rabbi Moses Schreiber in the “r
name of Rabbi Nathan Adler
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“Don’t be dismayed by them. ng Solomon taught th“t ‘Seven
times a righteous man falls, and seven times he stands up. meaning
thar a righteous man is not necessarily someone who is born right-
eous but rather someone who becomes nghteous by standing up despite
the fact that be bas fallen.” |

“But why seven?” someone asked.

“Seven,” I answered, “because seven represents the days of the
week—this world, a world in which we ate bound to fall but in
which we are nevertheless capable of standing up. G-d judges us noc
so much by the miscakes that we make but by how we deal with those
nustakes, by our willingness to redress wrongs and make amends.”

Most of us have an image of righteous people as superbeings who
are born perfect and virtuous and go through life always doing the right
thing, But what King Solomon taught us was that even the righteous
have to struggle to become righteous. They, too, have their ups and
downs, their failures and successes. They, too, can fall, but because they
persevere, they can start anew and thus become righteous.

So you lost your job, so you didn't do well in school: your mar-
riage is on the rocks, you failed with your children; you and your best
friend have had a falling out, you behaved stupidly. Don't throw in
the towel. Don't be too hard on yourself. But remember that even the
righteous can fall, even they have to struggle to get there.

42 A famous poet once wrote that in a desert there is always sunshine,
but for growth you need rain, and for creativity, you need a storm. So
in times of stress, when you realize that you have made grave or silly
mistakes, don't fall apart, don't indulge in self-recrimination or depres-
sion, but remember that if you learn from your mistake, you will
_emerge stronger and wiser for the experience. In short, it's OK to fall

*To make mistakes 1s human, but to institutionalize those mistakes and

to make them part of your personality and character is to deny the
image of G-d in which you were created.

This concept of asking for forgweness and thereby canceling out
the past and starting all over again is one of the pillats of our faith
through which we are able to liberate. ourselves from the darkness of
our yesterdays.
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